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BEFORE THE TEXAS

VS.

ALCOHOLIC
BUC-EE'S LTD.
D/B/A BlJC-EE'S #13
PERMIT/iLICENSE NO(s). BQ469786

BRAZORIA COUNTY, TEXAS
(SOAH DOCKET NO. 458-09-2040) BEVERAGE COMMISSION

ORDER ADOPTING PROPOSAL FOR DECISION

CAME ON FOR CONSIDERATION this day, the above-styled and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge Don Smith.
The hearing convened on April 24, 2009 and adjourned on the same day. The Administrative Law
Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of Law
on May 19,2009. The Proposal For Decision was properly served on all parties who were given an
opportunity to file Exceptions and Replies as part of the record herein. As of this date no exceptions
have beeItl filed.

The Administrator of the Texas Alcoholic Beverage Commission, ~fter review and due
consider~tion of the Proposal for Decision, adopts the Findings of Fact and Cpnclusions of Law of
the Administrative Law Judge, which are contained in the Proposal For Decision and incorporates
those Findings of Fact and Conclusions of Law into this Order as if such were fully set out and
separately stated herein. All Proposed Findings of Fact and Conclusions of Law, submitted by any
party, which are not specifically adopted herein are denied.

IT IS THEREFORE ORDERED, by the Administrator of the Texa$ Alcoholic Beverage
Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code and 16
TAC §~1.1, of the Commission Rules, that NO ACTION BE tAKEN AGAINST
RESPONDENT'S PERMIT.

This Order will become final and enforceable on July 16.2009 unless a Motion for Rehearing
is filed before that date.
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By copy of this Order, service shall be made upon all parties in the manner indicated below.

SIGNED this the 22nd_- day of June 2009,
at Austin, Texas.

Alan Steen, Administrator
Texas Alcoholic Beverage Commi$sion

Judge Dop Smith
ADMIN1STRA TIVE LAW JUDGE
State OfQce of Administrative Hearings
2020 N. L-oop West, Suite 111
Houston, Texas 77018
VIA FACSIMILE: (713) 812-1001

Clyde B~leson
ATTORlNEYFORRESPONDENT
6776 Southwest Freeway, Suite 620
Houston, Texas 77074
VIA FAC1'SIMILE: (713) 521-7365

Buc-EE's Ltd.
d/b/a Bua-Ee's #13
RESPONDENT
327 FM 2004
Lake Jackson, Texas 77566
VIA REGULAR MAIL

Ramona M. Perry
ATTORNEY FOR PETITIONER
T ABC Legal Section

Licensing Division

Sgt. Larry Linscombe, Enforcement Division

RMP/aa
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Cathleen Parsley
Chief Administrative Law Judge

May 19,2009

TASC HOUSTON
LEGAL

Alan St en
Admini trator
Texas lcoholic Beverag~ Commission
5806 Mesa Drive
Austin, Texas 78731

VIA UGULAR MAIL

RE:

Docket No. 458-09-2040; Texas Alcoholic Beverage Commission vs.
BUC-EE's Ltd. d/b/a BUC-EE's #13

Dear Mt. Steen

Please find enclosed a Proposal for Decision in this case. It contains mL recommendation
and und,erlying rationale. r

~xceptions and replies may ?e filed by any party in accordance with 1 tEX. ADMIN
CODE § 1155.59(c), a SOAR rule WhICh may be found at www.soah.state.tx.us.

Sincerely,

DS/mr .I

Enclosure
xc: Doc et Clerk, State Office of Administrative Hearings- VIA REGULAR MAIL

Ra ona M. Perry, Staff Attorney, Texas Alcoholic Beverage Commission, 427 W 20th Street e 600, Houston,
TX 7008- VIA REGULAR MAIL
Lou Bright, Director of Legal S~r~i~es, Texas Alcoholic Beverage Commission, 5806 Mesa, Austin, TX
787 1- VIA REGULAR MAIL
Cly e Burleson, Attorney for Respondent, 6776 S. W. Freeway, Suite 620, Houston, Texas 77 74 -VIA REGULAR
:\1A L

2020 North Loop West, Suite 111 .Houston, Texas 7]018
(713) 957-0010 Fax (713) 812-1001

http://\\'\vw.soah.state.tx.us

Don Smith
Administrative Law Judge
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TEXA$ALCOHOLIC BEVERAGE
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Petitioner
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BEFORE THE STArE OFFICE

v.

BUC-E~'S, LTD.
D/B/A 1JUC-EE'S #13

OF

PERMtT NO BQ469786
BRAZORIA COUNTY, TEXAS
(T ABC CASE NO. 577155),

Respondent ADMINISTRA TIVEHEARINGS

PROPOSAL FOR DECISION

The staff of the Texas Alcoholic Beverage Commission (TABC, Conj1mission, or Staff)

request d that an affinnative finding be made that on or about April 6, 2008, employee of Buc-

ee's Lt .d/b/a Buc-ee's #13 (Respondent) sold, served, or delivered an alcoh lic beverage to an

intoxi ed person in violation of TEX. ALCO. BEV. CODE ANN. §§ 61.71 (a)(l ,61.71 (a)(6) and

26.04. he parties stipulated that Respondent is exempt from administrative action under TEX.

ALCO. EV. CODE ANN. § 106. 14 {safe harbor defense), and any finding againstt e employee would

be a' estrained" finding against the employer. Respondent made a Mo ion for Summary

Disposition and/or Plea to the Jurisdiction under TEX. ALCO. BEY. CODE ANN. (~ODE)§

.641 

(c)

,2008.and pre~ented evidence that the underlying criminal charge was dismissed o~ August

Responient also made a Motion to Dismiss for the reason that the No~ice o~ Hearing alleged a

violatio under TEX. ~LC~. BEY. CODE ANN. § 25.04 (b) (on-premise license), ~hil~ the evi~ence

present d an alleged vlola1Jlon under TEX. ALco.. BEY. CODE ANN. § 26.04 (off-wremlse permIttee).

The 

heating proceeded and evidence was received concerning the incident. The Administrative LawJudge 

(~LJ) finds Staff diG not prove Respondent's employee committed the a~leged violation.
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I. PROCEDURAL HISTORY AND JURISDICTION

~EX. ALCO. BEY. CODE ANN. (CODE) § 11.641 (c) states

~civil penalty, inaluding cancellation of a permit, may not be imposed 01 the asis of a criminal prosecution in which the defendant was found notgu 'lty,

he criminal chargcts were dismissed, or there has not been finaladjudica ion.

In cases prior to SOAR Docket No. 458-07-0178, the underlying crin}inal charges being

diS~iS.Sfd ~ay have been ~nterpreted as barring the Commiss~o~ fro.m imposing~ civil penalty i~ the

admIru~trat1ve case. In Docket No. 458-07-0178, the CommIssIon Issued an Orber that determIned

the into/Pretation of CODIE § 641 (c) is a legal issue that the Commission 'as the authority to

detenn~e, and concluded i§ 1 .641 (c) is not a bar to proving acts in an administ ative action against

the.pel it.holder, stati~g that an interpretation of Sec. 11.641 (c) tha~ would ba the administrative

actIon garnst the permIt holder would be contrary to the comprehensIve statuto scheme set out for

the Ie lation of alcoholic beverages in the Texas Alcoholic Beverage Code. The AU cannot

distin~iSh the issues in this case from those in 458-07-0178, therefore, tr dismissal of the

underl fig criminal charg4:s ~oncerning the alle~ed li~~or violation is not a bar t .th~s ~~stra~ive

case, d Respondent's MotIon for Summary DIsposItIon and/or Plea to the Ju sdIctIon IS denIed.

~he Notice of Hearing set this matter for February 6,2009. On Januaryl20, 2009, an Order

grantint Respondent's Motion for Continuance reset the hearing to Marfh 20, 2009. On

Februa 4, 2009, an Amended Order granting Respondent's Motion for Co~tinuance reset the

hearing to April 24, 2009. The hearing on the merits convened April 24, 2009, a the State Office of

Administrative Hearings (!SOAH), 2020 North Loop West; Suite 111, Houston, Texas, before ALJ

Don S ith. T ABC Staff was represented by attorney Ramona Perry. Responde t appeared through

attorne Clyde Burleson. Evidence was presented, and the record was closed n April 24, 2009.

~he Commission and SOAH have jurisdiction over this matter as reflecteki in the conclusions

of law. The notice of intention to institute enforcement action and of the heaFing met the notice
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requirefents imposed by statute and by rule as set forth in the findings of fact fmd conclusions of

law

II. LEGAL STANDARD

the 

Notice of Hearing issued by Staff alleges that on or about April 6, 2~O8, Respondent or

ResP01ent's agent, servant, or employee, sold, served, or delivered an aICO~ liC beverage to an

intoxic ted person i.n violation ofCODE.§§ 61.71.(a)(I), 61.71 (a)(6), and 25.04 (b). Staff was

allowe to make a trIal amendment changIng to pertInent statutory reference fro CODE § § 25.04 (b)

(on-premise license) to 26.04 (off-premise permit), because Respondent's pehnit is not a retail

dealer'~ on-premise license, but a wine and beer retailer's off-premise permit

F<l>DE § 61.71 (a)( 6) provides that the Commission may cancel or suspen~ for not more than

60 days la retail license or permit if it is found, after notice and hearing, that the li~ensee or permittee

sold, setved, dispensed, or delivered an alcoholic beverage to an intoxicated person,

rODE § 101.63 (a) states that a person commits an offense if the pe*on, with criminal

neglige+ce, sells an alcoholic beverage to an habitual drunkard or an intoxicate~ or insane person.

friminal negligence, as used in CODE § 101.63 (a), is defined in § 6.0~ (d) TEXAS PENAL

CODE a~ follows:

A person acts with criminal negligence, or is criminally negligent, ith
respect to circumstances surrounding his conduct or the result of his con uct

hen he ought to !be aware of a substantial and unjustifiable risk that the
ircumstances exist: or the result will occur. The risk must be of such a n e
d degree that the : failure to perceive it constitutes a gross deviation fro the

tandard of care that an ordinary person would exercise under all the
ircumstances as viewed from the actor's stahdpoint.
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'he 

determination to be made from the evidence is whether, under all I the circumstances

present,! an ordinary person under all the same circumstances would have obse~ed the customer to

be into~icated before or when making the sale of the alcoholic beverage. COD~ § 101.63 (a).

III EVIDENCE, ANALYSIS AND RECOMMENDATIQN

A,

Evidence

Testimony of Detective Vandergrifft

On April 6, 2008, Detective Vandergrifft was an undercover narcottcs officer for the

Angletoln Police Department, At approximately 7:41 p.m., Detective Vandergrif4 was in the parking

lot ofB~c-ee's, located at 2299 East Mulberry Street in Angleton, Brazoria C°ur1ty,Texas, when he

.observe~ a Hispanic male (later identified as Andres Luna Martinez) exit the sto~e and start walking

to a pur1:Jle two-door vehicle

'he 

male was having trouble walking and was s~bling over his own

feet ~etective Vandergrifft immediately called Sgt. Derrick White at th~ Angleton Police

Depart~ent, reporting that the male appeared to be intoxicated and about to illite a motor vehicle.

The detrctive then obserued the male get some money from another male p¥senger inside the

vehicle,! and the male then went back inside the store. Detective Vandergrifft !observed the male

walk around by the front, walk over to the beer cooler, and remove a six-pac~ of beer from the

cooler

The 

male then walked to the counter, placed the six-pack of beer on~o the counter, and

handed 

inoney to the clerk. It appeared that the clerk sold the beer to the male, jrhe male came out

of the store carrying a six-pack of 16 ounce cans of beer, He was swaying si~e to side and had

bloodshpt eyes.

'he 

male got behind the driver's wheel of a purple Camero, started backing up, and

'he 

malealmost dollided with an ~gleton Police marked patrol unit with the emergency1ightson

was arrested for driving while intoxicated. ...

Detective V andergtifftmet with the store clerk who sold the beer to the ~ale. The clerk

identifi~d as Jessica She stated to the deputy that she did sell a si~-pack of 16 ouncerev\no..
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Budweiser beer cans to the male, but she said she was unaware that the ma~e was intoxicated

Ms. Trevino was placed uI!lder arrest for "Sale of Alcoholic Beverage to h1toxic~ed/lnsane Person

Detective Vandergrifftdescribed the store as about 2,100 square feet inlsize and busy with

customers at the time of the incident. Only two clerks were on duty in the stbre. The detective

described the intoxicated person, Mr. Martinez, as a Hispanic male who o~ly spoke Spanish

Detective Vandergrifft stated that he did not believe that the clerk knew Spani~.

2. Testimony of Agent Bowers

B.D. Bowers, an enforcement agent for th~ TABC, stated that before helissued Respondent

the administrative notice '~Sale to Intoxicated Person,"he reviewed the officer' sloffense report, met

with the patrol officer who arrested the Hispanic male, met with the manag~r of the store, and

reviewed the store's video recordings of the incident. Agent Bowers testified! that Respondent's

employees are altseller-setver trained and certified, Respondent has postedpoli~ies against sales of

alcoholic beverages to intoxicated persons, and Respond~nt meets all the reQ4rements for a safe

harbor defense under CODE § 106.14. AgentBowers explaIned that the safe har~or defense exempts

the employer from admini$trative actjon under the CODE, so any finding against ~e employee would

be "restrained" against the Respondent.

Agent Bowers testified about the store's video recordings. There are thr~e views (from three

cameras). An overhead viiew from the cashiers to the bathrooms show a male ~alking in the store:

weaving away from the counter towards the bathroom, going into the bathro°n1' coming out of the

bathroom walking toward the counter, almost bumping into a stand, and walkipg out of the store.

Agent Bowers observed that customers blocked the view between the cashiers ~d the man. Later,

the same ~iew s~owsthe ~ cust9mer,andhitling the

counter wIth a sIx-pack of'beer (loudly). The audIo has a female VOIce saYIng ".y excuse me," and

later saying "want a bag, want a bag." The male responded by saying, "por! favor. A second

camera's view was on the beer cooler and shows the male opening the door, gr~bing the beer, and
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having to hold onto the door to stand up. It was Agent Bowers' opinion, that, a4er watching all the

videos, the clerks were not watching the male, but were watching other cust~mers He gave an

example of ~ne camer~ showing a young male walking into the glass .do~r and ~e clerks laughing.

The loud nOIse of settIng the beer down on the counter should have IndIcated ~ the clerk that the

man may be intoxicated, testified Agent Bowers.

Agent Bowers also talked with Sgt. Derrick White, the officer who arrestrd Mr. Martinez for

driving while intoxicated, Sgt. White told Agent Bowers that Andres Luna ~artinez was well

known by the clerks at the store. Sgt. White said the clerks have complained tol Sgt. White and the

Angleton Police Department in the past about Mr. Martinez yelling at the cler~s, being rude, and

being aggressive towards the female clerks

Testimony of Jessica Trevino3.

She testified that

Jessica 

Trevino is the store clerk who sold Mr. Martinez the beer.

Mr. Martinez is a rude customer who does not speak any English. He stares at t* female clerks in a

suggestive manner; and no one likes to deal with him. Ms. Trevino stated that, bn April 6, 2008, at

7:41 p.m., it was dark outside, and the store was steady-to-busy with customers. Ms. Trevino

defined "steady" to be more than five persons in the store, and "busy" to be more than 25 persons in

Ms. Trevino testified that she first noticed Mr. Martinez when he slammed a six packthe store

," She explained that Mr. Martinez was trying todown on the counter, and she said, "say excuse me,

cut in front of a customer, like he has done in the past. Ms. Trevino described Mr. Martinez's past

actions of pushing a customer aside while throwing the beer onto the counter and said that she

thought she was observing his typical behavior on the day of the incident. Ms. Trevino testified that

she has refused to sell to intoxicated persons before, but did not think Mr. Martinez was intoxicated,
,

just rude. Both clerks had customers in front of them. Ms. Trevino thought Mr. Martinez chose her

becauscl she only had one customer in front of her, while the other clerk bad two customers.
,

Ms. Trevino testified that she would not have sold Mr. Martinez the beer if she thought he was
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intoxic,ted. She also asserted that she did not see Mr. Martinez in the store untill he was before her

checki~g out.

B. ~J's Analysis and Recommendation

~here is insufficient evidence to prove that Ms. Trevino knew or shoul~ have known that

Mr ..Trrino was i~toxicatcd. ResPO~dent.' s employee, J essica Tr~vino, did not j ealizethat she was

sellIng F alcoholIc beverage to an mtoxlcated person. She testified that she has refused to sell

alcoho4c beverages to intoxicated persons in the past. Ms. Trevino is sellertserver trained and

She toldcertifi~1 to recogn~ze, and not sell alcoholic be~erage~ to, .int~xicated p~rsons

DetectlyeVandergnfft she was unaware of Mr. Martmez's mtoxlcanon. I

~gent Bowers testified that it did not appear from the videos that I Ms. Trevino saw

Mr. Martinez until he was in front of her with the beer. Yet, Agent Bowers waslofthe opinion that

Ms. Tr~vino should have Jiealized that Mr. Martinez was intoxicated because tije beer was thrown

down o,to the counter. Evidence was submitted that Mr. Martinez's actions in rtont of Ms. Trevino

were sitilar to his ~ast actions. M~. ~artinez:s ch~act~rofbeingrude to th~ cterks and cutting in

front o~ customers ill the iJ>ast are sImIlar to hIS actIons ill front of Ms. Trevill~ on the date of the

incident.

Mr. Martinez was not in front of Ms. Trevino for enough time for her tolrealize that he was

intoxic4ted. An ordinary person would need more than justa few seconds to ana~yze Mr. Martinez's

actions forealize that he may be intoxicated, especially when the same actions h~ve occurred in the

past when the actor was qot intoxicated. In addition, an ordinary person wo91d need to observe

further ~igns of intoxication by Mr. Martinez to confinn a suspicion of intoiication before the

ordin'4Tt person would act on that suspicion. Ms. Trevino's actions were not a "toss deviation from

the stan~ard of care that an ordinary person would exercise. Under all the circu~stances presented,

this ~J does not believe that an ordinary person in the same circumstancqs would have had
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sufficiept reason to recognize that the customer was intoxicated when purch~sing the alcoholic

bevera~es,

IV. FINDINGS OF FACT

1 guc-ee's Ltd. d/b/a Buc-ee's #13 (Respondent) is the holder of a Wine ~d Beer Retailer's

ffPremise Permit, .BQ-469786, issued by the Texas Alcoholic Bev :age Commission

TABC) for the premIses located at 2299 E. Mulberry, Angleton, Brazo a County, Texas.
I

2 On January 20,2009, the TABC's Staff sent a Notice of Hearing to Resrondent.

3 ~he Notice of He acing contained a statement of the time, date, location,~d the nature of the
earing; a statement of the legal authority and jurisdiction under which t e hearing was to be
eld; a reference to the ~articular sectio~softhe statutes and rules involv d; and a short plain
tatement of the allegatIons and the relIef sought by the T ABC.

4. pn ~anuary 20, 2009, an Order granting Respondent's Motion for co t tinuance reset the
~eanng to March 20, 2009. ";~

5 pn February~, 2009, a~ Amended Order granting Respondent's Moti t n for Continuance
reset the heanngto Apn124, 2009.

4. ~ n April 24, 2009, a public hearing was held before Administrative La
j Judge Don Smith. he Staff appeare~ through staff attorney Ramona Perry. Responden appeared through

ttorney Clyde Burleson. Evidence was presented, and the record close on April 24, 2009.

5 pn April 6, 2008,. Respondent's employee, Jessica Trevino, sold alcqholic beverages to
~dres Luna Mart.nez. "1,,

6. pn April 6, 2008, Jessica Trevino held a current valid certificate fr j m a Commission-

~pproved seller-server training program. :1

7. pn April 6, 2008, Jessica Trevino did not see Mr. Martinez until he waslin front of her with
~he beer.

8. o~ Apri16, 200~, Mr. Martinez's actions in front ofM~. Tr~vino werelconsistent with his
bnor rude behavIor she had observed when he was not IntoxIcated. 'it

9 pn Apri~ 6, 2008, Ms. T:e.vino did not ob.serve su~ficie~t signs pf intoxication by
Mr. Martmezto fann an OpInIOn that Mr. Martmezwas IntoxIcated. I
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On April 6, 2008, an ordinary person, under the same circumstances ts Jessica Trevino,
'would not have realized that Andres Luna Martinez was intoxicated.

10.

V. CONCLUSIONS OF LAW

1 T ABC has jurisdiction over this matter pursuant to TEX. ALCO. BEY .CO~E ANN. Subchapter
B of Chapter 5, and §§ 6.01, 61.71, and 26.03. I

The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the authority to issue a proposa~ for decision with
proposed findings of fact and conclusions of law, pursuant to TEX. G°f./'T CODE ANN. ch.
2003. I

2

3 Proper and timely notice of the hearing was provided as required underlthe Administrative
rrocedure Ac~, TEX. Goy'T CODE ANN. §§ 2001.051 and 2001.052; TEAj. ALCO. BEY. CODE
ANN. § 11.63, and 1 TEX.,ADMIN. CODE § 155.55. I

Based on the above Findings of Fact, on April 6, 2008, insufficient evidynce was submitted
that Respondent's employee violated TEX. ALCO. BEY. CODE § 61.71 (a)(6).

4.

5 Based on the Findings ofF act and Conclusions of Law, the ALJ recommends that no action
be taken with regards to Respondent's permit. I

SIGNED May 19,2009.

~ // £/
,lJ /J1 .;fJr/ ~/j

DON SMITH
ADMINISTRATIVE LAW JUDGE i

STATE OFFICE OF ADMINISTRATJVE HEARINGS


